The Lex Mercatoria as a New Paradigm of Order
For hundreds of years, the conception of social order has been characterised by the substantial priority accorded to the dimension of public interest and, therefore, to the public law system.
In this contribution, we will focus instead on those who have been committed to the elaboration of an alternative understanding. According to this strand of thinking, which hasat least for a long time-remained rather marginal, order is conceived as the spontaneous outcome of the interaction of private actors. For a long time, the attempts to concretise this commitment failed to propose a consistent conception of social order without any reliance on interest-setting, intervention and support by public law and institutions. However, in the last 2 two decades a new theory of the lex mercatoria has been developed, owing primarily to the recent elaboration of an innovative conceptual framework.
Our analysis relies on presuppositions the demonstration of which would exceed the scope of this article.
1 First, we define 'order' as the condition in which social interaction is governed by rules which guarantee its peacefulness and an acceptable level in the effective performance of social functions, and which beyond this allow individuals to develop synergies or, in the most far-reaching conceptions of order, even reflexive cooperation. Second, we ascertain that different conceptions of order have been developed throughout the history of humankind, each of them typified by a specific set of fundamental concepts. We propose to define these distinct sets of fundamental concepts that serve as a basis for diverging ideas of order as 'paradigms of order'. Third, the fundamental concepts of each 'paradigm of order' are always centred on two assertions, the first concerning the extent of social order and the second regarding the underlying ontological basis determining its structure. On the basis of these presuppositions, the question we discuss in this contribution is whether the theory of the lex mercatoria circumscribes conceptually what can be considered as an autonomous paradigm of order, ie a conception that differs substantially from any other notion of social order.
In order to delineate an autonomous paradigm of order, the theory of the lex mercatoria would have to formulate a consistent idea of social interaction regulated by rules grounded on a distinct ontological basis, ie on the self-regulating, in particular economic, transactions of private actors on a global scale. In doing this, the theory would have to reveal the rationale of a private law regime that claims to be organised exclusively according to its own principles and basic rules. Furthermore, if validity and effectiveness of the private law regime are to have global scope, the theory of the lex mercatoria has to demonstrate that the private law regime is not systematically related to any of the legal systems of single nation states, and does not depend on their normative performance to guarantee its social function, which consists in stabilising the normative expectations of private actors who interact beyond state borders. Finally, a sound theory of the lex mercatoria should provide for the self-validation of the private law regime without having to rely on public law, especially constitutional law. A theory of social order that satisfies all these conditions can claim with good reason to be 1 For a presentation of the conceptual framework on which the theory of the 'paradigms of order' is based, 3 considered a specific paradigm of order. Such a theory will be both individualistic, since it places individual interests at the centre of the system, and particularistic, because it does not aim at construing a reflexive conception of shared interests and values.
The fundamental purpose of our inquiry is not to substantiate the factual existence of the lex mercatoria. 2 Rather, we concentrate on the question whether the recently elaborated theoretical understanding of lex mercatoria successfully addresses all of the aforementioned conditions and, consequently, presents the spontaneous transnational legal regime of private actors as a new and self-reliant idea of social order. None of the earlier approaches consistently refrains from eventually resorting to some kind of link to public law, institutions or interests. We claim that, against this background, the recent understanding of lex mercatoria based on systems theory paves the way for an innovative interpretation of the normative regulation of transnational private actor interactions, raising it to an unprecedented conceptual level. The lex mercatoria of systems theory for the first time coherently detaches the private law regime from any axiological priority of reflexively formulated common interests and from any public institution aiming to implement these interests. Accordingly, the private law subsystem which globally regulates the interactions between non-public actors and their interests operates exclusively according to its own rationality and is not subordinated to any other legal or institutional dimension. From the operations regulated by the global private law subsystem, a general advantage can indeed arise. However, this advantage-like the effect produced by the 'invisible hand' of classic liberal economic theory-is a quasinatural result and not the outcome of reflexive deliberative processes. For the comprehension of such processes, systems theory simply lacks the organon, namely the idea of a systemoverarching and system-independent intersubjective rationality.
To outline the innovative character of the recent proposal, we will briefly present the previous attempts at creating a consistent theory of a global order of interacting private actors (2). Once we have established that none of these early attempts-from the 'universal economy' of Antiquity to the free trade doctrine-elaborates a truly autonomous paradigm of order, the second step of the analysis will concentrate on the new theory of the lex mercatoria, particularly its development based on systems theory and a post-unitary understanding of order (3). In the final part of the contribution we will discuss the new theory's coherence and plausibility. We raise some critical concerns, particularly with regard to the independence of private law systems and the unrenounceable centrality of public law at least insofar as we submit that a well-regulated society cannot-and should not-be indifferent to reflexively formulated values (4).
First Attempts to Formulate the Idea of a World Order of Private Interests
If the lex mercatoria is to describe a legal regime which autonomously regulates global economic transactions, then the first step in building a corresponding theory is to uncover the logic behind this regime. In the history of the conception of social order, one can distinguish three different approaches which focus on the cross-border interaction of private actors: the ancient theory of 'universal economy', the medieval lex mercatoria-ie the 'mercantile tradelaw' of the Middle Ages-and the modern concept of free trade. The first and third conceptions focus on the philosophical framework as well as on the social and economic aspects of a global order of private actors, whereas the second approach emphasises the legal dimension. Consequently, the medieval concept of lex mercatoria has been used by contemporary legal theory to describe a transnational legal regime of private actors.
The Theory of Universal Economy in Antiquity
In Greek-Roman Antiquity, trade was initially regarded with scepticism. 3 Early authors saw it as a threat to economic self-sufficiency, political stability and social cohesion. Aristotle condemned commercial activity if its sole purpose was profit, 4 although he valued some of its practical advantages. 5 Plato was even more resolute and, in the name of the self-sufficiency of the polis, rejected the notion of importing non-essential goods. 6 In the Greek polis, political activity was the central focus, and consequently trade and commerce were pushed to the periphery of daily civic life. 7 In a world where the interests of the individual were seen as ancillary to the interests of the wider community, the individual pursuit of profit was regarded as a moral failure and a threat to common values. So that it may be said, this element united and perfected our manner of living, which before was wild and unsociable, correcting it by mutual assistance, and creating community of friendship by reciprocal exchanges of one good turn for another. And as Heraclitus said, If there were no sun, it would be perpetual night; so may we say, If there were no sea, man would be the most savage and shameless of all creatures. But the sea brought the vine from India into Greece, and out of Greece transmitted the use of corn to foreign parts; from Phoenicia translated the knowledge of letters, the memorials that prevent oblivion; furnished the world with wine and fruit, and prevented the greatest part of mankind from being illiterate and void of education.
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A few years earlier, Seneca had already said that the wind 'has established intercommunication among all the different nations, and has united tribes far removed from each other in place'. 10 Both Plutarch and Seneca regarded the elements that favoured the exchange of goods as divine providence, as they did not threaten social interaction but instead enhanced development and growth. The goal was no longer to protect the homogeneity of a single political entity, but instead to globally realise the potentialities of the organic whole.
The transitional period from the culture of self-contained city-states in Ancient Greece to the cosmopolitanism of the Hellenistic and Roman imperial world witnessed for the first time what was to be called the 'doctrine of universal economy'. 11 The idea of a universal economy is characterised by four features: 12 (a) the stoic-cosmopolitan belief in the universal sociability that unites all human beings; (b) the conviction that all resources are unequally distributed; (c) the emphasis on the benefits generated by the exchange of goods through trade; and (d) the faith in divine providence to balance out the inequalities in the distribution of resources since God has given the use of all created things to all men, not having made any one of those things which are only in part perfect, so as to have absolutely no need of anything else, in order that, being desirous to obtain that of which it has need, it may of necessity unite itself to that which is able to supply it, and that other may in its turn unite with it, and both may thus combine with one another; for thus, the two combining and mingling together, and like a lyre which is composed of dissimilar sounds, coming into one combination and symphony, must of necessity sound together, while all things giving and receiving in turn contribute to the completion and perfection of the universal world.
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This 'doctrine of universal economy' does not, however, discuss the legal form of a global trade regime. Moreover, it is insufficient because, of the three criteria mentioned above that characterise a coherent conception of a transnational regime of private actors-namely, the focus on individual interests as the rationale of a private law system, the overcoming of national boundaries in the framework of a global order, and the abandonment of the idea of a higher common good-only the second one is fulfilled. Indeed, the idea of the 'universal economy' frees the interaction between economic actors from subordination to the interests of individual political communities. But from a theoretical point of view, it is very difficult to find anything in this doctrine which could satisfy the other two criteria. Neither does the concept of 'universal economy' postulate the exercise of individual interests as the main objective of private actor activity, which still rather has the task of ensuring the homeostasis of the whole. Nor does the concept definitely supersede the idea of a higher common good.
The appreciation of free trade is based not on a general approval of individual profiteering but on its advantageous effects on universal harmony. Thus, economic interaction represents only one tool-and not the most important one-to fully realise the potentialities of the holon.
Therefore, a self-validating system of private law rules cannot be based on a conception like the one elaborated by the theory of 'universal economy'.
The Lex Mercatoria of the Middle Ages
Insofar as it supports the freedom of action of an individual actor on the global market, the theory of 'universal economy' legitimises centrifugal elements that barely fit with the notion of an organicistic society. Consequently, it was condemned by the early Church Fathers. 
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The lex mercatoria was essentially a corpus juris of practical relevance. Among the few historic texts that contain an attempt to outline not only the rules but also the philosophy behind the praxis of this legal system, the most significant is probably Consuetudo vel Lex Mercatoria, written by the English merchant Gerald Malynes in 1622 and then republished many times in subsequent decades. 21 In his philosophical introduction to the legal rules of the lex mercatoria, Malynes first defines the activities of the trader as the 'buying and selling of commodities, or by way of permutation of wares both at home and abroad in foreign parts'.
22
He then examines when and why this social role was able to develop. Like the ancient exponents of the 'universal economy', Malynes indentifies the originally unequal distribution of goods as the origin of the merchant's role. 23 The trader's main task is, indeed, to equalise the distribution of goods. Malynes ascribes the causes of the inequality to the nonhomogeneous distribution of natural resources. As a second cause, he adds the processing of natural resources, thus emphasising the role of the individual contribution to the accumulation of wealth more strongly than ancient theories did. According to Malynes, the main goal of commercial activity does not appear to be the pursuit of individual success. Rather, commerce is the consequence of the natural division of labour which arises from the social nature of man, who was created by God as a 'social creature'. 24 As a social creature, the human being is not able to live well on its own. When people come together to form a society, they divide the labour amongst themselves according to their abilities. Since each of them possesses certain goods in abundance while lacking others, they need a trader to create an equilibrium between abundance and scarcity.
The conceptual horizon of Malynes is largely consistent with the ancient conceptions of the 'universal economy': namely, economic activity remains integrated into an organic context, aiming to preserve the homeostasis of the whole. Individual priorities cannot lead to global order and remain embedded in a God-given metaphysical cosmos. This does not exclude the fact that the merchants of the Greek and Roman era, the medieval age and the early modern period might have been guided, from the point of view of their personal preferences, by egoistic interests. Yet, in all theoretical reflections elaborated-at least until the beginning of the seventeenth century-to clarify the significance of trade for social life, economic activities were embedded in a broader context of human sociality. This was thought to weaken and 9 bring under control their individualistic, centrifugal and potentially subversive tendencies, because they had to adapt themselves to a general idea of the holon. Therefore, the approach formulated by the theorists of the early lex mercatoria is also conceptually far away from the self-reference of an unleashed economic rationality that characterises the contemporary idea of a spontaneous global order of economic actors.
The Theory of Free Trade
At the beginning of the seventeenth century, economic activities still served the organic equilibrium of the whole. By the end of the eighteenth century, however, the focus had shifted to private interests. This transformation was possible because during that time the specificity of individuality emerged as a distinct value which could not be reduced to the organic whole.
In the area of economic theory it is Adam Smith in particular who stresses this new position.
His Inquiry into the Nature and Causes of the Wealth of Nations, first published in 1776, turned the traditional hierarchy between public and private interests upside down. He argued that it was not the economic failure of private actors but the sheer inefficiency and wastefulness of public administrations that impoverished the nations. The best guarantee for growth and prosperity, therefore, is not provided by the activities of the public sector but by 'the uniform, constant, and uninterrupted effort of every man to better his condition … It is this effort, protected by law and allowed by liberty to exert itself in the manner that is most advantageous, which has maintained the progress of England towards opulence and improvement in almost all former times, and which, it is to be hoped, will do so in all future times.' 25 For the first time the self-interest of individuals was regarded as the basis of general wealth, with self-interest being neither oriented to the priority of public goods nor aimed, as in Hobbesian contract theory, at empowering political actors.
On the basis of his redefinition of the relationship between private interest and the public interest does not-and, in order to be properly accomplished, should not-arise from selfconscious reflection. On the contrary, it is the selfish pursuit of private interests that affects society most favourably. The mechanism for the creation of public welfare takes on the form of an almost 'natural' law arising spontaneously as a result of the legally regulated interaction of individuals, particularly economic actors, who concentrate exclusively on the egoistic maximisation of their profits. In Smith's famous conception it is the 'invisible hand' that, like a kind of secular providence, leads to the best social development, beyond any rational attempt individuals might make and with better results than they can knowingly achieve.
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The 'invisible hand' best ensures both the growth of the economies of single nation states and the overall equilibrium between nations.
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Far more resolutely than his predecessors, Smith introduced a new perspective on the form, composition and possible scope of social order. In his work, he developed for the first time a conception which consistently relies on the priority of individual interests. These produce a global equilibrium independent of public norms and institutions. However, Smith's vision lacks the ultimate consequence. For Smith, indeed, the main goal of the pursuit of private interests is not private but collective welfare. Furthermore, welfare is not understood in global terms but from the perspective of the primacy of the nation. Thus, Smith points out in his Ibid, IV, VII, 3, 503 ff.
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The love of our own country seems not to be derived from the love of mankind. The former sentiment is altogether independent of the latter, and seems sometimes even to dispose us to act inconsistently with it … We do not love our country merely as a part of the great society of mankind: we love it for its own sake, and independently of any such consideration.
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Then he projects patriotism onto the idea of economic prosperity:
France may contain, perhaps, near three times the number of inhabitants which Great Britain contains.
In the great society of mankind, therefore, the prosperity of France should appear to be an object of much greater importance than that of Great Britain. The British subject, however, who, upon that account, should prefer upon all occasions the prosperity of the former to that of the latter country,
would not be thought a good citizen of Great Britain.
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The wealth of one's own nation thus becomes the essential criterion, and free trade eventually serves this crucial goal. To point out the supreme role of national welfare-to which the pursuit of private interests is but a subordinated means-Smith explicitly addresses 'the Wealth of Nations' in the title of his most famous book.
Smith's theory of free trade is inconsistent in three respects: (a) the call for free trade is eventually connected to national preferences; (b) individual interest has to yield to the needs of the nation; and (c) the subversion of the traditional hierarchy between public and private makes way for a moderate restoration, in which the public dimension is determined not by mechanisms of political legitimation but instead by an idea of the common good that bears 'quasi-natural' features.
These inconsistencies are common to the theories of many of the most important economists who wrote in the first half of the nineteenth century. Although Thomas Malthus's radical plea for an import tax on cereals, and therefore for protectionism, 37 remains the exception among English economists of that period, the advocacy of free trade-and thus, of the right to pursue individual economic interests-is generally justified by evoking its contribution to the prosperity of the nation. Under a system of perfectly free commerce, each country naturally devotes its capital and labour to such employments as are most beneficial to each. The pursuit of individual advantage is admirably connected with the universal good of the whole. By stimulating industry, by regarding ingenuity, and by using most efficaciously the peculiar powers bestowed by nature, it distributes labour most effectively and most economically, while, by increasing the general mass of production, it diffuses general benefit, and binds together by one common tie of interest and intercourse the universal society of nations throughout the civilized world.
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John Stuart Mill pursues this contention further. As for the indirect advantages of free trade, he enumerates the benefits society can draw from it at the national level, such as the improvement of the productive processes, the increased division of labour, a better use of technology and the stimulation of entrepreneurship. 39 At the same time, he points out the importance of transnational economic activity for the creation of a cosmopolitan society:
Finally, commerce first taught nations to see with good will the wealth and prosperity of one another.
Before, the patriot, unless sufficiently advanced in culture to feel the world his country, wished all countries weak, poor, and ill-governed, but his own: he now sees in their wealth and progress a direct source of wealth and progress to his own country. It is commerce which is rapidly rendering war obsolete, by strengthening and multiplying the personal interests which are in natural opposition to it.
And it may be said without exaggeration that the great extent and rapid increase of international trade, in being the principal guarantee of the peace of the world, is the great permanent security for the uninterrupted progress of the ideas, the institutions, and the character of the human race. Indeed, the most important economists of these countries retained a rather traditional understanding of the relationship between private and public interests. As a consequence, they still thought it necessary to restrain the pursuit of private interests for the sake of the nation's public welfare and did not consider the latter the result of free transnational economic interaction.
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Thus, not even in its 'golden era' between the middle of the eighteenth and the middle of the nineteenth century could the idea of free trade, still not free of contradictions and reservations in its country of origin and generally rejected by non-British economists, evolve into a coherent theory of a global order of private actors. From the mid-nineteenth century until the Second World War, the emerging nationalism reinforced the idea that the pursuit of private interests was only valuable if it served the common interest of the nation. Therefore, in the course of a growing engagement of public authority in economic priority-setting, decisions and processes, the theory of free trade had to make room for public interventionism. (a) Largely independent of national territories, the boundaries of the global law system invisibly follow the outlines of specialist circles, professional bodies and social networks. developed at a relative distance from social interests, global law remains in a state of diffuse but strong interdependence with the respective specialised social areas. 57 As a consequence, there is a pervasive and obtrusive presence of organised interests-a situation that, according to Teubner, can hardly be accepted any longer and calls for a change.
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(d) For nation states, the unity of the law is a symbol of their identity and a criterion for justice-at least within national boundaries. In contrast, from a global perspective it constitutes a certain threat according to Teubner, and therefore at present the primary concern should be to ensure sufficient diversity of legal sources within globally standardised law. Ibid, 7.
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Along with the globalisation of law, we are experiencing its increasing differentiation beyond the nation state. 60 This evolution becomes particularly evident when looking at the growing number of international courts with sectoral competences. 61 This legal pluralism is 'not simply a consequence of a political pluralism' but rather an 'expression of deep-seated contradictions which concern society as a whole and exist between colliding sectors of world society'. 62 Social systems require legal norms for their stabilisation. The differentiation of social systems with distinct rationalities on a global level thus leads to the creation of different legal regimes. Since this is 'only an epiphenomenon of the deeper multi-dimensional fragmentation of global society itself', 63 legal regimes conflict with each other inasmuch as the overlap of sectoral rationalities belonging to different social subsystems leads to collisions. 64 From the perspective of systems theory, 'fragmented law' has the following features:
(a) The globalisation of social systems accompanies the consolidation of particular rationalities. To confer order on the different social subsystems and to stabilise their rationality, the law differentiates itself as well. Therefore, global law is fragmented as a consequence of the fact that specialised legal regimes have to follow different rationalities in order to accomplish their task. 65 (b) In this context the unity of law, generated by the constitution in constitutional states, is lost. In case of conflict, one must resort to so-called 'inter-legality', i.e. to connections largely independent of vertical layers. Due to this lack of systematic coherence, the unity of the legal system can only be sought at the operational level. (e) according to the traditional conception of law regimes based on the nation state, the 'peripheries' of the legal system, especially private contracts, always relate to its 'centre', which is defined by constitutional law. In contemporary law such a clear relationship between 'centre' and 'periphery' can no longer be ascertained. 69 Individual branches have developed into 'self-contained regimes'.
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(f) Self-contained regimes transform into 'auto-constitutional regimes'. 71 The attribution of constitutional characteristics to a private law regime implies a fundamental change in the constitutional concept.
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As a consequence of this development, the hierarchical legal system becomes 'heterarchical law', ie 'law which is limited to establish a loose connection between fragmented legal regimes'. 73 Because the world society divides up into self-referential subsystems in which specific law regimes apply, collisions result which constitute conflicts both between different rationalities of autopoietic systems and between different legal regimes. 74 These collisions 67 Ibid, 43 ff. 68 Ibid, 45 ff. 
Theoretical Foundations of the New Lex Mercatoria
The diagnosis of the globalisation and fragmentation of law leads to the thesis that the private law regime is strengthened at the global level. This thesis is important to the history of ideas, because it claims for the first time that there could be a social order without institutional or normative reference to a comprehensive public sphere, to a general interest or to an idea of the common good. 77 The two most fully developed global private law regimes are the lex mercatoria of world economy and the lex digitalis of the internet. 78 Teubner's lex mercatoria introduces two key innovations or, as the author puts it, 'taboo breaches' which contribute to The idea of a private law that derives its validity from the spontaneous interaction of its actors is not easy to justify. Rather, it creates a 'paradox' that, according to Teubner's understanding, cannot be solved by means of a purely theoretical approach. Although unable to resolve this 'paradox', the theory sees the functioning praxis as eventual confirmation of the initial assumption regarding the self-validation of lex mercatoria. As Teubner points out, social praxis actually is more creative than legal doctrine or social theory. 83 The global lex mercatoria is thus in a process of laying the foundations for its own validity.
To give itself an autopoietic basis, the lex mercatoria introduces three distinct elements through its mechanisms and the initiative of its actors. 84 The first consists in the establishment of a hierarchy of norms: the composition of a primary system of norms creates a legal basis that-even if this kind of 'primary law of the lex mercatoria' does not itself escape the paradox of private law self-confirmation-is sufficiently consistent to generate secondary norms. The second element relates to the temporalisation of the paradox: the single contract between private actors is superseded by iterated processes in which a 'standardisation of rules' occurs insofar as the contract both refers to the past and projects into the future. The continuity of norms as well as their stabilisation by iteration 'temporalise' the paradox of private law spontaneity by restricting it to one single temporary context. The third element to the resolution of the paradox is the technique of externalisation: lex mercatoria 'externalizes the fatal self-validation of contract by referring conditions of validity and future conflicts to external "non-contractual" institutions which are nevertheless "contractual", since they are a 80 Ibid.
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sheer internal product of the contract itself'. 85 The private law normative system thus provides institutions-most notably, arbitration-that monitor the validity and execution of norms.
Although these institutions are created by means of private law, they overcome the 'spontaneous' private law dimension because of their institutional nature.
As for the self-justification of a private law regime through the three mechanisms mentioned above, some doubt still exists. But let us put this criticism aside and assume that the autonomy of lex mercatoria is a proven fact. On this basis, the main argument of lex mercatoria's alleged self-referentiality extends to three further aspects. The first emphasises the legal character of the transnational economic order. Globalisation has not undermined the law in favour of the economy, 86 since the transnational economy still requires rules and even regulation: the necessity of securing expectations and thereby guaranteeing legal certainty for the business results in the lex mercatoria. The second aspect relates to the fact that private regimes, due to their high level of formalisation, do not create new customary law. 87 The third aspect concerns the danger of a re-politicisation of the lex mercatoria autopoietic system.
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The reasons why such a re-politicisation could be a threat are not made explicit, but it has to be assumed that Teubner fears an amalgamation of different rationalities: if politics directly interfered with the legal self-regulatory mechanisms autonomously established by transnational economic actors, lex mercatoria would lose its specific function and rationality.
As a result, the social system's high complexity and rational diversification, which are indispensable for guaranteeing that its tasks are accomplished, could be at risk, with the consequence that the entire transnational economic system would be likely to fall into a dramatic crisis.
At this point, a question arises that somehow points in the opposite direction. One could ask, indeed, whether the global economic crisis we have experienced in recent years should not be seen as the result of the almost unrestrained autonomy of the economic system and of a lack of control by public institutions representing common interests, rather than as a consequence of the insufficient self-referentiality of transnational interaction between economic actors. The economic crisis would then derive from a lack of public governance, and not from its hubris.
Teubner generally rejects the idea that the crisis could be overcome by resorting to the 85 Ibid. While Teubner thus attributes economic crisis to the near hegemony of economic rationality, he remains nevertheless skeptical that the public domain should play any comprehensive role in guaranteeing a well-ordered society.
Questions from a Public Law Perspective
With the conceptual tools of systems theory, Gunther Teubner has developed a sophisticated theory of the lex mercatoria, raising the discussion to a new level. His contribution is even more relevant if we consider that many of his observations maintain a significant cognitive value even outside the strict theoretical framework of systems theory. Nevertheless, a few critical issues remain.
(a) The thesis of the self-referentiality of lex mercatoria is still problematic for many reasons.
As Teubner argues, the presumption of the self-referentiality of lex mercatoria rests upon the assumption of the possibility of its self-validation. Yet, according to Teubner, the strategies developed by private law regimes in order to autonomously guarantee their validity without reference to public norms and institutions (hierarchisation, temporalisation, externalisation)
do not address the fundamental question that lies beneath the paradox of the self-validation of private law. Indeed, the conviction that private law cannot validate itself is based on the assumption that spontaneous agreements between private actors should only be considered valid if they are incorporated into a general normative framework established by means of public law and expressing common interests and values of society. By employing strategies exclusively based on private law regardless of their effectiveness, the lex mercatoria system neither aims at building any link to a common set of social interests and values, nor demonstrates the institutional or conceptual capacity to do so. Yet, not only the more 89 Teubner (n 60) 30 ff.
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ambitious political vision for peace, security and justice, 90 but also the rather modest need for better governance of globalisation 91 can hardly be satisfied by regimes based only on private law.
Beyond the more general doubts that arise from the attempt to consolidate a mercantile law system which refrains from any consideration touching common values and interests, a further and more technical question has been raised in the discussion regarding the claim of selfsufficiency advanced by the supporters of lex mercatoria. It has been argued that the efforts to codify the lex mercatoria that were initiated by some of its advocates in order to consolidate its autonomy 92 actually undermine its goal. This is because these efforts necessarily involve political and social actors not belonging to the system, thus jeopardising the private law regime's self-referentiality. 93 Moreover, by becoming an integral part of private international law through this 'creeping codification', the lex mercatoria eventually ends up sharing the critical relationship that divides and at the same time binds private international law and its public counterpart.
(b) The assumption that social systems display self-referentiality, or operative closeness, is central to Teubner's conception. Only if we postulate that every social subsystem accomplishes its task best by operationalising only information elaborated inside itself and according to its specific rationality, can the consequence be drawn that the lex mercatoria-a 90 self-sufficient and operationally closed subsystem itself-does not need to derive its validity from state law or from other public law norms (such as European Union law or international treaties). Indeed, Teubner does not reverse the hierarchy between public law and private law norms but limits himself to emphasising the autonomy of private law regimes. By doing this, he realises his goal of emancipating private law from its long-time subordination to public law without falling into the mirror-inverted trap of a hardly provable superiority of private law norms.
Rejecting the idea of an overarching rationality, however, leads to deficits when it comes to the interpretation of norms that cannot adequately be understood merely in functionalistic terms or are deemed to possess universal validity. This holds especially true for human rights norms. To systematically collocate and conceptually explain the specific quality of these norms appears difficult from the perspective of the functionally restricted operative closeness of subsystems in systems theory. Indeed, it is no surprise that with regard to human rights norms even supporters of the systems theory approach have tried to conceptualise a 'universal law' (Weltrecht) or a 'global constitution' (Globalverfassung) as formal expressions of a comprehensive lex humana centred around the protection of fundamental rights. 94 It remains unclear, however, how this osmotic conceptual construction is compatible with the fundamental principle of systems theory that is the strict self-referentiality of subsystems.
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In Teubner's recent studies-particularly in the contraposition between 'anonymous communication matrices' and 'persons' or 'individuals' 96 -a conflict between the system and the lifeworld seems to surface which actually should be extrinsic to the epistemological foundations of systems theory. Systems theory assumes that no information can be brought into the system by individuals endowed with system-external, system-independent and system-overarching rationality. This reduces the interaction between the system and the environment to mere 'irritations' of the system's functional operations. Teubner (n 100) 6 ff.
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is precisely this aspect that accounts not only for the political character of the constitution but also for its specific public dimension. If the concept of 'constitution' is deprived of its political and public function, ie of its overarching legitimacy rooted in political participation, shrinking to a simple collection of rules regulating the further production of norms in a private or semi-public field of application, 104 it retains only a few of its hitherto constituent tenets.
Different levels of law, the functional relation of the legal system to a specific social system, and the distinction between a formally organised and a spontaneous sector are hardly sufficient, at least in the tradition of liberal constitutionalism, to consider a set of rules-be it exclusively private or not-as a 'constitution'. It appears rather forgetful of its core normative aspirations. common rights and interests. Lastly, the public sphere, particularly in its democratic interpretation, was conceived to neutralise, at least partially, the social and economic power that is inevitably rooted in interactions among private actors. For that reason, abolishing the specificity of the public domain would always also risk destroying the political bulwark of equality as the normatively inescapable counterpart of a world of social and economical inequalities.
(e) The realisation of justice has always been considered one of the most important tasks to be accomplished by public power. As multifaceted or even controversial as the definition of justice may be, it is nonetheless generally assumed that a 'just society' is characterised by the fact that its members jointly accept public law rules in a condition of mutual recognition.
According to these rules, inequality is only permitted insofar as it is commonly regarded as necessary-in the sense of a Pareto-superior option-for the benefit and welfare of the entire polity. Following these premises, if public power loses its leading function in expressing the common interests of the whole society, justice becomes a distant and almost unattainable perspective as well. Teubner, generally more sensitive than his predecessor Luhmann to questions concerning equal patterns of order, 108 recognises the centrality of this issue, 
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proposing that the problem be settled by relocating the justice issue. 109 In Teubner's conception, justice is not a task to be implemented by an overarching public power with its primacy over functional subsystems; it is a 'contingency formula' directly imbedded into the operational logic of the self-referential subsystem. In this sense, the idea of justice as the adequate response to the need to stabilise normative expectations would stimulate the subsystem to continuously transcend its own rational boundaries from the inside. However, if according to the principle of self-referentiality the 'law is what law deems to be law', 110 then it remains unclear where the rationality principle that is supposed to transcend the operational routine could originate. If rationality is only and always subsystemic and contextual, it is difficult even to conceive of the transcendence of a given reality and praxis. And if transcendence is supposed to be based on an extra-systemic rationality, the epistemological assumption that subsystems are self-referential is at stake. In general, it seems hard to figure out how a subsystem could transcend itself as a consequence of a rational aspiration to justice without resorting to a system-overarching rational discourse-actually, to a public law framework understood in a post-paternalistic fashion.
It is almost impossible not to agree with systems theory in asserting, in sync with many other theories, that the strictly hierarchical and unitary conceptions of state law tradition are no longer convincing. Yet, the idea of the primacy of the 'public', which is embodied in the conception of a democratic constitution, does not coercively lead to such results. In times of post-unitary models, the idea of vertical and authoritative hierarchies has to be reframed in the light of horizontal and discursive processes of mutual recognition. Nonetheless, the claim for a higher normativity of the 'public' dimension expresses the awareness and conviction that social interactions are-and should be-regulated by rules that emerge from reflexive discourses on how to implement fundamental rights and common interests. This approach is properly expressed in the principles of liberal-democratic constitutionalism. If we leave this path, neither an adequate knowledge of the social world nor an appropriate interpretation of the law will be possible. 
